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 1.  TIME:  9:00   CASE#: MSC13-01476 
CASE NAME: PEOPLE EX REL GOODMILLER VS. BOOZE 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY PEOPLE 
OF THE STATE OF CALIFORNIA, EX REL B 
* TENTATIVE RULING: * 
 
 

Plaintiff’s motion for a preliminary injunction is granted as set forth below.  

“Where a governmental entity seeking to enjoin the alleged violation of an ordinance 

which specifically provides for injunctive relief establishes that it is reasonably probable it will 

prevail on the merits, a rebuttable presumption arises that the potential harm to the public 

outweighs the potential harm to the defendant. If the defendant shows that it would suffer grave 

or irreparable harm from the issuance of the preliminary injunction, the court must then examine 

the relative actual harms to the parties.”  (IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 

72.) 

Here, Plaintiff, the City of Richmond, is a government entity and seeks to enjoin 

Defendants from violating a number of sections of the Richmond Municipal Code. Richmond 

Municipal Code §1.04.150 allows the City to enforce violations of the Code or any City 

ordinance by obtaining an injunction from the Superior Court. Thus, the Court must follow the 

standard set out in IT Corp.  

Plaintiff has shown that it has a reasonable probability of prevailing on the merits as to a 

number of nuisances on the property. Violations of zoning ordinances can be nuisance per se, 

especially when the ordinance specifies what conduct constitutes a nuisance per se. (City and 

County of San Francisco v. Padilla (1972) 23 Cal.App.3d 388, 401; Beck Development Co. v. 

Southern Pacific Transportation Co. (1996) 44 Cal.App.4th 1160, 1207 (“when the law expressly 

declares something to be a nuisance, then no inquiry beyond its existence need be made and 

in  this sense its mere existence is said to be a nuisance per se. [Citation.]”).)  

Richmond Municipal Code §9.22.090(1)(D) defines nuisance per se to include violations 

under Chapter 15.04,15.06 and 15.08. Those sections in Chapter 15 permit auto repair 

businesses in zones C-2 and M-2, but do not permit junkyard or salvage yards. The declaration 

of Building Official Christian Castanchoa states that on September 20, 2016, he observed the 

property being used as a junkyard in violation of 15.04. Castanchoa also stated that it was his 

opinion that the property currently violates §9.22.090(1)(D) because it is being used as a 

salvage yard. Therefore, Castanchoa’s declaration shows that Plaintiff has a probability of 

prevailing as to the nuisances discussed.  

Richmond Municipal Code §9.22.090(1)(A) defines nuisance per se to include any 

dangerous, unsightly or blighted condition which is detrimental to health, safety or welfare of the 

public. The declaration of Code Enforcement Officer Kevin Tisdell attached a number of 

photographs taken during the September 20, 2016 inspection of the property. Tisdell also states 
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that he observed non-permitted parking or storage of motor vehicles, trailers, boats and other 

mobile equipment. Tisdell states that he believes this conduct violates Richmond Municipal 

Code Chapters 11.76 and 11.78. Tisdell also stated that he observed barbed wire on the fence 

along public streets in violation of Richmond Municipal Code §9.42.040. Tisdell also observed 

overgrown and deed weeds that are a violation of Richmond Municipal Code §9.22.030(3)(C) 

and defined as nuisances per se. Finally, Tisdell observed conditions on the property that are 

likely to harbor vermin in violation of Richmond Municipal Code §9.22.090(3)(J) and defined as 

nuisances per se. Tisdell stated that it was his opinion that the property was a blight and in 

violation of Richmond Municipal Code §9.22.090(1)(A). Therefore, Tisdell’s declaration shows 

that Plaintiff has a probability of prevailing as to the nuisances discussed therein. 

The declaration of Fire Inspector Eric Munson states that on September 20, 2016, he 

observed that the property did not have a visible address in violation of 2013 California Fire 

Code 505.1 and Richmond Municipal Code §12.04.010. In addition, Munson observed improper 

storage of combustible material in a building, in violation of 2013 California Fire Code 315.3. 

However, Plaintiff has not cited authority that shows these violations are nuisances per se and 

Plaintiff has not argued that these violations are another type of nuisance. Therefore, Plaintiff 

has not shown a probability of prevailing on as to these violations.  

As discussed above, Plaintiff has shown a probability of prevailing on the merits as to the 

violations discussed in the declarations of Castanchoa and Tisdell. Defendants do not present 

evidence to counter these declarations or argue that these violations have not occurred.  

Instead, Defendants argue that Plaintiff cannot prevail because of res judicata and 

collateral estoppel. Res judicata does not bar successive actions based on a continuing 

nuisance. (Baker v. Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal. 3d 862, 869; 

Renz v. 33rd Dist. Agricultural Assn. (1995) 39 Cal.App.4th 61, 65.) The nuisance activity 

alleged in the complaint and discussed in Plaintiff’s evidence shows that these are continuing 

nuisances. Thus, res judicata does not apply to bar this lawsuit. Defendants also argue that 

collateral estoppel applies, but they did not identify an earlier ruling that would benefit 

Defendants in opposing this motion.  

Thus, Plaintiff has shown a probability of prevailing on the merits regarding a number of 

the alleged nuisance violations. Defendants must now show that they “would suffer grave or 

irreparable harm from the issuance of the preliminary injunction”. (IT Corp., supra, 35 Cal.3d at 

p. 72.) Defendants have not done so as to the majority of the proposed injunction.  

Defendant Courtland Booze stated that if the injunction was enforced it was put him out 

of business. Beyond this statement, Defendants do not provide additional evidence supporting 

this statement. Most of the language in the proposed injunction does not prohibit Defendants 

from operating an auto repair or auto part sales business. However, paragraph 2(a) of the 

proposed order would prohibit Defendants from using the property for auto repair. This 

restriction would impair Defendants’ ability to run an auto repair business at that property and 

Defendants would suffer grave or irreparable harm if prohibited from running an auto repair 
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business. However, Plaintiff has not shown a probability of prevailing on its claim to enjoin 

Defendants from running an auto repair business. Therefore, this restriction should not be 

included in the preliminary injunction. If Defendants are permitted to run an auto repair business 

that complies with all applicable municipal codes then Defendants have not shown how the 

proposed injunction would otherwise harm them.  

Therefore, the Court will grant the preliminary injunction, but allow the Defendants to run 

a properly licensed auto repair, auto body and auto part sales business. The preliminary 

injunction shall be as stated in Plaintiff’s proposed order, except that (1) the order shall include 

the language in paragraph 7(b) from the Judgment and Permanent Injunction in case no. 

MSC94-03923, (2) the words “auto repair” are stricken from paragraph 2(a) in the proposed 

order, and (3) paragraphs 1(h) and 1(i) are stricken from the proposed order.  

Although the parties did not address it, the Court finds that Plaintiff is a public entity and 

is not required to post an undertaking. (Code Civil Procedure § 529(b)(3).)  

Procedural and Evidentiary Matters 

Plaintiff’s and Defendants’ requests for judicial notice are granted as unopposed.  

Defendants object that they did not receive proper notice of the motion for preliminary 

injunction because the motion did not include a notice of motion and motion. Plaintiff filed a 

memorandum of points and authorities and handwrote “motion for preliminary injunction” on the 

memorandum. Although Plaintiff’s filing is not the best practice, the first page of the 

memorandum provides the information required in California Rules of Court, Rule 3.1110(a) and 

3.1112(d). In addition, Defendants were able to oppose the motion on the merits and did not 

identify any specific prejudice that they suffered. Defendants also object that the failure to 

include a notice of motion violates Code of Civil Procedure § 1005. However, Plaintiff’s proof of 

service of its moving papers shows that the papers were served within the time limits set forth in 

section 1005.  

Defendants object to discovery obtained during the search on September 20, 2016. 

Defendants have not presented an evidentiary reason why the information obtained on 

September 20, 2016 is inadmissible. In addition, the September 20, 2016 property inspection 

was pursuant to an inspection warrant and was not part of the civil discovery process. The 

inspection warrant was issued under Code of Civil Procedure §1822.50, et seq., which is in a 

different part of the Code of Civil Procedure from the Civil Discovery Act. Defendants have not 

cited any case that states that an inspection warrant cannot be issued after discovery has been 

closed in a related civil proceeding or that evidence obtained pursuant to an inspection warrant 

cannot be used in a civil proceeding. Therefore, Defendants’ objection to evidence obtained 

during the search on September 20, 2016 is overruled.  

Defendants requested the opportunity to present oral testimony from Courtland Booze, 

Kevin Booze and Laura Baker. Defendants filed declarations from Courtland Booze, Kevin 
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Booze and Laura Baker on December 23, 2016 (although Ms. Baker’s declaration was related to 

a separate motion). Defendants have not shown why they could not have presented all 

information necessary to oppose this motion in these declarations. The Court finds that 

Defendants have not shown good cause for presenting oral testimony as required by California 

Rule of Court, Rule 3.1306(a). Defendants’ request to present oral testimony is denied.  

 

  

  
 2.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNAT 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SHAKEEL 
MUSTAFA BAJWA 
* TENTATIVE RULING: * 
 
 Vacated. Substitution of attorney filed.   

  

 3.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: DANIEL STEA VS. JPMORGAN CHASE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY DANIEL STEA 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary adjudication (“MSA”) filed by Plaintiff Daniel Stea 
(“Plaintiff”). The MSA is opposed by Defendants Suzanah Juras and Omni Financial Group LLC 
(collectively, “Defendants”). The MSA asks the Court to summarily adjudicate three causes of 
action brought by Plaintiff in his First Amended Complaint: (1) cancellation of instruments; (2) 
declaratory relief; and (3) enforcement of judgment by injunction.  

Requests for Judicial Notice 

Defendants Suzanah Juras and Omni Financial Group, LLC request judicial notice of several 

Contra Costa County Recorder documents. This Request is unopposed. The Request for 

Judicial Notice (“Juras RJN”) is granted. Evidence Code §§ 452, 453. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material in the disposition of 

the MSA. See CCP § 437c(q). Because Plaintiff’s objections are immaterial to the disposition of 

Plaintiff’s MSA, the Court does not rule on them.  

The MSA 
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The Court has reviewed the separate statements and other materials submitted in support of the 

MSA. The Court has also reviewed the separate statement and materials submitted in 

opposition. The undisputed facts are as follows: 

Plaintiff obtained secured financing from Washington Mutual Bank in 2005 in the form of two 

loans for the Property commonly known as 38 Merrill Circle South, Moraga, California. UMF 1 

and Exs. F, G. The first loan is evidenced by a Deed of Trust securing the principal sum of one 

million dollars. UMF 3, Ex. F. The second loan is evidenced by an Equity Line of Credit Deed of 

Trust securing the sum of up to five hundred thousand dollars. UMF 4, Ex. G. JP Morgan Chase 

Bank took the place of Washington Mutual Bank as servicer of the first and second loans in 

2010. UMF 5. Plaintiff and Defendant Juras also borrowed from Feuille Real Estate Investors, 

LLC the sum of $500,000 and the sum of $250,000, respectively, secured by two deeds of trust 

(in third and fourth positions of priority, respectively). UMF 7.  

While the timing appears to be in dispute, it does not appear to be disputed that both Plaintiff 

and Defendant Juras were both eventually placed on the title to the Property. DMF 2. Similarly, 

the parties do not appear to materially dispute that they later divorced. DMF 8. Pursuant to the 

dissolution of their marriage, Plaintiff and Defendant Juras entered into a Stipulation and Order 

regarding distribution of property and division of personal and business obligations. DMF 8, Ex. 

E (although Defendant Juras disputes the date of Entry of Dissolution, she makes no evidentiary 

objection to the attached Stipulation and Order). This Stipulation was signed by Plaintiff and 

Defendant Juras on December 14, 2007 and executed by the court on December 26, 2007. Id.  

Plaintiff and Defendant Juras executed an Interspousal Transfer Deed on February 19, 2008. 

Request for Judicial Notice in Support of Demurrer on Defendants JP Morgan Chase Bank, N.A. 

and JP Morgan Chase Custody Services, Inc. to Plaintiff’s First Amended Complaint (“Chase 

RJN”) (filed May 11, 2015; granted September 10, 2015), Ex. E. This Interspousal Transfer 

Deed was recorded on July 27, 2010. Id. The first and second loans were assigned to Omni 

Financial Group LLC. Chase RJN, Exs. J, K. These Assignments were executed on March 23, 

2010 and recorded on April 20, 2012. Id. Prior to the recording of these Assignments, JP 

Morgan Chase had recorded a Substitution of Trustee and Deed of Reconveyance for the first 

and second loans. Chase RJN, Exs. F, G. JP Morgan Chase later recorded a Recession of 

Deed of Reconveyance for the first and second loans on March 27, 2012. Chase RJN, Exs. H, I. 

Analysis 

Plaintiff seeks cancellation of the two documents entitled “Rescission of Deed of Reconveyance” 

and the two documents entitled “Assignment of Deed of Trust” through his seventh cause of 

action. He seeks to have those same documents declared void through his eighth cause of 

action. And finally, through his ninth cause of action, he seeks an order for the sale of the 

Property to satisfy the two Deeds of Trust in favor of Feuille Real Estate Investors, LLC. 

Plaintiff’s grounds for cancellation of the Assigments and Recissions are that the Assignments 

are purportedly void and that as a consequence the Bank should not have rescinded the 

Substitution of Trustee and Deed of Reconvenances for the first and second loans on the 
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Property. He also moves on the grounds that the Public Record appears to reflect extant first 

and second loans, which he argues has adversely affected his credit. 

A deed is a written instrument that conveys or transfers the title to real property. Brusseau v. Hill 

(1927) 201 Cal. 225, 228. As an executed contract, a deed is subject to the rules of 

interpretation applicable to contracts in general. Civ. Code §§ 1040, 1066. To be effective, an 

instrument conveying real property must be in writing, name a grantor and a grantee, and be 

subscribed by the grantor, or the grantor's agent. Civ. Code § 1091; Code Civ. Proc., § 1971. 

The deed must also be delivered to and accepted by the grantee. Civ. Code, § 1054. It is not 

necessary that a deed be recorded to transfer title; title is transferred by a duly executed and 

delivered unrecorded deed. Warnock v. Harlow (1892) 96 Cal. 298, 305. 

The Interspousal Transfer Deed from Daniel E. Stea and Suzanah M. Juras (Husband and 

Wife), community property to Suzanah M. Juras, A Married Woman, as her sole and separate 

property was executed on February 19, 2008. Chase RJN Ex. E. Title transferred to Suzanah on 

that date, regardless of the fact that the transfer deed had not yet been recorded. As a 

consequence, the subsequent Assignments of Deed of Trust to Omni Financial Group LLC 

executed on March 23, 2010 were not void for failure to include Plaintiff or for failure of the Bank 

to give notice to Plaintiff. Exs. N, O. 

Furthermore, Omni Financial Group recorded an Assumption and Release of Debtor Liability for 

both the first and second loans releasing Plaintiff. Juras RJN Exs. 3, 4. The same is true with 

respect to Feuille regarding the third and fourth loans. Juras RJN Exs. 5, 6. Plaintiff argues that 

“[n]otwithstanding any belated attempts by Juras or Omni to ‘release’ Plaintiff from being 

personally obligated to pay said Loans, the fact remains that the Public Record appears to 

include the First and Second Loans as existing encumbrances on the Property, created by 

Plaintiff in his name alone, and never paid off, thereby remaining as blemishes on his credit 

history.” MSA at 16. This argument is not supported by the evidence before the Court. 

Plaintiff’s motion for summary adjudication for his seventh cause of action for cancellation of 

instruments, his eighth cause of action for declaratory relief, and his ninth cause of action for 

enforcement of judgment by injunction is denied. 

  

 4.  TIME:  9:00   CASE#: MSC14-00596 
CASE NAME: AGBABIAKA VS THE BANK OF NEW Y 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AGBABIAKA FILED 
BY BANK OF AMERICA, N.A., THE BANK OF NEW YORK AS TRUSTEE FOR 
* TENTATIVE RULING: * 
 

 The demurrers filed by Bank of New York, Bank of America, N.A., and Rockbridge 

Group, LLC as successor in interest to Tenant Access, Inc. are sustained.  (CCP § 430.10 (e).)  

Defendants Bank of New York and Rockbridge are entitled to file their demurrers.  On May 5, 

2015, by Minute Order, the court vacated the defaults that had been entered against Bank of 

America and Tenant Access, Inc. on April 30, 2015.   
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Plaintiff served her Opposition on time, on December 21, 2016, but failed to file the 

Opposition until December 22, 2016.  Further, plaintiff did not serve her Opposition in an 
acceptable manner.  All Oppositions and Replies must be served in a manner “reasonably 
calculated to ensure delivery to the other . . . parties not later than the close of the next business 
day after the time the opposing papers . . . are filed.” (CCP § 1005 (c).)  The court does not 
consider service by first class mail to comply with CCP §1005 (c).  However, in its discretion, the 
court has considered the Opposition.  (See CRC 3.1300 (d).)   

 
Plaintiff is granted leave to file a Second Amended Complaint that alleges a single cause 

of action, for premises liability.  (See Larson Declarations filed 12/22/15, ¶ 5-7.)  The court 
declines to rule on the arguments in defendants’ Reply Brief that the Second Amended 
Complaint will still be legally insufficient.  Generally, the proper procedure when a request is 
made to amend is for the court not to rule on the merits of the proposed new pleading until after 
that pleading is filed.  (See 1 Weil & Brown, California Practice Guide:  Civil Procedure Before 
Trial, § 6:644, p. 6-165.)   

 
The Second Amended Complaint shall be filed and served on the demurring defendants 

on or before January 19, 2017. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-00596 
CASE NAME: AGBABIAKA VS THE BANK OF NEW Y 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AGBABIAKA FILED 
BY ROCKBRIDGE GROUP LLC 
* TENTATIVE RULING: * 
 
 See line 4. 

  

 6.  TIME:  9:00   CASE#: MSC14-00623 
CASE NAME: PUICON VS. DELTA YOUTH FOOTBAL 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY VICTOR P, MARIA PUICON 
* TENTATIVE RULING: * 
 
 Granted. The appropriate procedure for challenging the new claims against Korby Altman is 
through demurrer or other potentially dispositive motion.  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/05/17 

 
 

- 8 - 

 7.  TIME:  9:00   CASE#: MSC14-00633 
CASE NAME: FRAZER VS. CHAN 
HEARING ON MOTION TO/FOR COMPEL DEF. TO DISCLOSE REGISTRATION 
NUMBER, FILED BY MICHAEL SCOTT FRAZER, ALAN MILLER, TOMAS 
* TENTATIVE RULING: * 
 
 Vacated per letter from Mr. Walsh dated 12/21/16.  

  

 8.  TIME:  9:00   CASE#: MSC15-00703 
CASE NAME: WILSON VS LIU 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ALISHA 
WILSON 
* TENTATIVE RULING: * 
 
 Appear. 

  

 9.  TIME:  9:00   CASE#: MSC15-00973 
CASE NAME: THEKKEK VS. RANA 
HEARING ON VERIFIED APPL OF CLAYTON N. MATHESON TO APPEAR ( 
FILED BY AJ RANA AND KHALID AKHTAR) 
* TENTATIVE RULING: * 
 
 Granted. 

  

10.  TIME:  9:00   CASE#: MSC15-01596 
CASE NAME: CARILLO VS. COLLIN 
HEARING ON MOTION TO/FOR COMPEL PRODUCTION OF DOCUMENTS PURSUANT 
TO SUBPOEN, FILED BY ARLENE CARILLO 
* TENTATIVE RULING: * 
 
 Mr. Hunter and Mr. O’Connor to appear to meet and confer under court supervision.  
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11.  TIME:  9:00   CASE#: MSC15-01798 
CASE NAME: GRANADOS VS. CC REGIONAL MEDIC 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY MIA 
VANESSA GRANADOS, MONICA SANCHEZ, ADAN GRANADOS 
* TENTATIVE RULING: * 
 
 Appear. 

  

12.  TIME:  9:00   CASE#: MSC15-01843 
CASE NAME: LOPEZ VS. FARMERS INSURANCE 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY EDDIE LOPEZ, ZIOMARA LOPEZ, EDDIE B LOPEZ, MASSIEL D 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

13.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION TO/FOR DECLARE PLTF PIL ORBISON A VEXATIOUS 
LITIGANT FILED BY CITY OF HERCULES, DAN ROMERO, MYRNA DE VERA, 
* TENTATIVE RULING: * 
 
Before the Court is a motion to declare Plaintiff Pil Orbison (“Plaintiff” or “Orbison”) a vexatious 
litigant. Defendants City of Hercules, Dan Romero, Myrna De Vera, David Biggs, John Patrick 
Tang, Kristina Griffith, Pedro Jimenez, Gregory Dwyer, and John Delgado (collectively, 
“Defendants” or “City Defendants”) bring the motion pursuant to Code of Civil Procedure § 391 
et seq. 

Request for Judicial Notice 

Defendants request Judicial Notice of the existence of several cases brought by Plaintiff in this 
and other jurisdictions. Plaintiff appears to object to the exhibits included with the Request for 
Judicial Notice. The request is granted. Evid. Code §§ 452, 453. 

Vexatious Litigant Statute 

Code Civ. Proc., section 391, provides: 

As used in this title, the following terms have the following meanings: 

(a) “Litigation” means any civil action or proceeding, commenced, maintained or pending 
in any state or federal court. 

(b) “Vexatious litigant” means a person who does any of the following: 
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(1) In the immediately preceding seven-year period has commenced, prosecuted, or 
maintained in propria persona at least five litigations other than in a small claims court that have 
been (i) finally determined adversely to the person or (ii) unjustifiably permitted to remain 
pending at least two years without having been brought to trial or hearing. 

(2) After a litigation has been finally determined against the person, repeatedly relitigates 
or attempts to relitigate, in propria persona, either (i) the validity of the determination against the 
same defendant or defendants as to whom the litigation was finally determined or (ii) the cause 
of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the 
final determination against the same defendant or defendants as to whom the litigation was 
finally determined. 

(3) In any litigation while acting in propria persona, repeatedly files unmeritorious 
motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other 
tactics that are frivolous or solely intended to cause unnecessary delay.  

As above, for the purposes of this statute, the term “litigation” means “any civil action or 
proceeding commenced, maintained, or pending in any state or federal court.” Code Civ. Proc. 
§ 391(a).) The term “litigation” also includes “any appeal or writ proceeding” and bankruptcy 
proceedings in U.S. Bankruptcy Courts. See PSM Holding Corp. v. Nat'l Farm Fin. Corp. (C.D. 
Cal 2010) 743 F. Supp.2d. 1136, 1162 (bankruptcy proceeding is “litigation” in which the interest 
of the parties are adverse, citing CCP § 391(a)). 

Procedural Posture, Previous Litigation History, and Prior Motion Practice 

Plaintiff filed the complaint in this matter on April 7, 2016 against City Defendants. The original 
Complaint alleged claims for 1) intentional interference with prospective business relations; 2) 
breach of implied contract and quantum meruit; 3) conversion; 4) defamation; 5) violation of 
California Public Records Act; 6) violation of civil rights / discrimination / racism; and 7) 
infringement of copyrights. The Defendants demurred to this Complaint on July 13, 2016. 
Plaintiff did not oppose the demurrer to the Complaint. Instead on September 6, 2016 Plaintiff 
amended her complaint to allege causes of action for: (1) fraud; (2) conspiracy and conversion; 
(3) violation of California’s Public Records Act; (4) defamation and civil harassment; (5) 
business tort; and (6) petition for late claim. The Defendants demurred to the First Amended 
Complaint as well, which was sustained without leave to amend on December 8, 2016. 

In the past seven years, Plaintiff has commenced, prosecuted, and/or maintained at least five 
litigations, including the instant case, that have been finally determined adversely to her: (1) 
Orbison v. Harris, Alameda Superior Court, Case No. BG09484422 (request for dismissal filed 
on February 11, 2010); (2) Orbison v. Osmundson, Alameda Superior Court, Case No. 
RG12622903 (petition for injunction prohibiting harassment denied on November 16, 2012); (3) 
Orbison v. Magliaro, Alameda Superior Court, Case No. RG12623533 (petition for injunction 
prohibiting harassment denied on November 16, 2012); (4) Oliverez v. Orbison, First Appellate 
District, Court of Appeal, Case No. A14348 (Oribison appealed restraining order against her; 
dismissed on October 5, 2015); and (5) the instant case (City Defendants demurrer sustained 
without leave to amend on December 8, 2016). 

In the instant action, Plaintiff has repeatedly raised the same issues and sought the same relief 
on issues already decided by the Court. For example, Plaintiff contends that counsel for 
Defendants cannot represent both the City and individual City defendants. See Declaration of Pil 
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Lee Orbison filed August 17, 2016 and “Motions to Disqualify Opposing Councils [sic] for 
Representing Nine Individual Defendants” filed August 31, 2016. The Court denied this Motion 
on October 13, 2016. Notwithstanding that this Order resolved the issue of counsel 
disqualification, Plaintiff requested in her “Objection to Demurrer” that she be given leave to 
amend her Complaint “to add new complaints of Conflict of Interest complaint against Defendant 
John Patrick Tang and his law firm.” Plaintiff’s Objection to Demurrer, December 2, 2016. 
Plaintiff also sought to revisit this issue in other filings with the court on November 29, 2016 (“In 
Support of Plaintiff’s Objection to City Defendants Demurrer: Supplemental Informations [sic]”) 
at 3, and November 28, 2016 (“Objections to Defendants’ Demurrer of October 6, 2016) at 10.  

Plaintiff has also repeatedly filed unmeritorious motions, pleadings, or other papers. With 
respect to her “Motions to Disqualify Opposing Councils [sic],” Plaintiff filed declarations and 
documents in support of this motion on August 17, August 30, September 30, and October 3rd. 
Plaintiff has also filed papers unconnected to pending motions, including a declaration 
requesting that the Court take note of documents purportedly showing that the City violated 
Public Utility Construction Cost Accounting Act on August 29th. 

Analysis 

After reviewing and considering all the documents filed, including those documents judicially 
noticed by the Court, the Court determines that the Plaintiff is a vexatious litigant as 
defined under Code Civ. Proc. § 391(b)(1),(2), and (3). 

The filing of this motion establishes the point from which the seven-year period of Code of Civil 
Procedure § 391(b)(1) must be retroactively measured. Stolz v. Bank of America (1993) 15 
Cal.App.4th 217, 224. In this case, the vexatious litigant motion was filed on November 23, 
2016, therefore the 7 year period dates back to November 23, 2009. 

The evidence presented here establishes that Plaintiff has either prosecuted or maintained at 
least 5 actions as a pro per litigant in the past 7 years, all of which have been finally determined 
adversely to her. Code Civ. Proc. § 391(b)(1). 

Additionally, the Court finds that the evidence shows Plaintiff repeatedly relitigates or attempts 
to relitigate the validity of the determination against the same defendant or defendants as to 
whom the litigation was finally determined and the cause of action, claim, controversy, or any of 
the issues of fact or law, determined or concluded by the final determination against the same 
defendant or defendants as to whom the litigation was finally determined. Code Civ. Proc. 
§ 391(b)(2). 

The Court also finds that the evidence shows Plaintiff repeatedly files unmeritorious motions, 
pleadings, or other papers. Code Civ. Proc. § 391(b)(3). 

Plaintiff will be prohibited from filing any new litigation in the courts of this state in 
propria persona without first obtaining leave from the presiding judge of the court where 
the proposed litigation is to be filed. Code Civ. Proc § 391.7 (a). 
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14.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION TO/FOR JOINDER IN CITY DEFENDANTS' MTN TO 
DECLARE PLTF FILED BY JUDY YAMAMOTO SORIANO 
* TENTATIVE RULING: * 
 
Defendant Judy Yamamoto Soriano moves to join the City Defendants’ motion to declare 
Plaintiff a vexatious litigant. Plaintiff has filed an Objection that the Court understands to also 
address Defendant Soriano’s motion for joinder, though it does not appear to make any 
arguments specifically with respect to the motion for joinder. The motion is granted. 
 

  

15.  TIME:  9:00   CASE#: MSC16-01648 
CASE NAME: CONTRA COSTA COUNTY VS RON NUN 
HEARING ON MOTION TO/FOR PREJUDGMENT POSSESSION FILED BY CONTRA 
COSTA COUNTY 
* TENTATIVE RULING: * 
 

Contra Costa County’s unopposed motion for an order of prejudgment possession is 

granted.  

The Court finds that the County has met the requirements of Code of Civil Procedure 

§1255.410(d) as follows:    

(A) Plaintiff has shown it is entitled to take the property by eminent domain by 

passing the Resolution of Necessity on August 9, 2016. (Complaint, Ex. A.) 

Therefore, Plaintiff has met the requirements of Code of Civil Procedure 

§1255.410(d)(1)(A). 

(B) Plaintiff has deposited an amount that satisfies the requirements of 

§1255.010. (Laws decl. ¶ 7.) Therefore, Plaintiff has met the requirements of 

Code of Civil Procedure §1255.410(d)(1)(B).  

The Court will sign the proposed order submitted by the County with the following 

changes: striking lines 7-12 on page 2 of the proposed order and adding a sentence stating that 

the motion was unopposed. The order of possession shall be effective 30 days after it is served 

on the owners of record and any occupants, or after January 31, 2017, whichever is later. (Code 

of Civil Procedure §1255.450(b).)   

In addition, the Court orders that the Contra Costa County auditor or tax collector to 

promptly certify the information required by Code of Civil Procedure §1260.250(c) for the 

property that is the subject of this case.  
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16.  TIME:  9:00   CASE#: MSC16-01653 
CASE NAME: OMAR VS CENTRAL MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of OMAR FILED BY 
CENTRAL MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
 Before the Court is a demurrer (the “Demurrer”) filed by Defendant Central Mortgage Company 
(“Defendant” or “Central”). The Demurrer relates to the First Amended Complaint (“FAC”) filed 
by Walid Omar (“Plaintiff” or “Omar”). At the outset, the Court notes that the Defendant’s 
Memorandum of Points and Authorities fails to comply with California Rule of Court 3.1113(f) as 
it omits a Table of Contents and Table of Authorities, despite exceeding 10 pages. CRC 
3.1113(f).  
 

Defendant demurrers pursuant to Code of Civil Procedure § 430.01(e) as to each cause of 
action, and additionally demurrers pursuant to Code of Civil Procedure § 430.01(f) as to the third 
cause of action. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents as well as 
pleadings and orders from the United States Bankruptcy Court, Northern District of California. 
This Request is unopposed. The Request for Judicial Notice (“RJN”) is granted. Evid. Code 
§§ 452, 453. 

Judicial Estoppel 

Defendant contends that the doctrine of judicial estoppel bars Plaintiff’s lawsuit because he 
failed to disclose his causes of action on his bankruptcy schedules in his previous bankruptcy 
filings. 

Judicial estoppel protects the judicial process, promotes fairness in litigation, and shields parties 
from improper strategies adopted by opponents. Gottlieb v. Kest (2006) 141 Cal.App.4th 110, 
131-132. “Because of its harsh consequences, the doctrine should be applied with caution and 
limited to egregious circumstances.” Id. at 132. 

Prevailing California law holds that “nondisclosure in bankruptcy filings, standing alone, is 
insufficient to support the finding of bad faith intent necessary for the application of judicial 
estoppel.” Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 1019. Courts have 
emphasized that bad faith intent is required. Jackson v. County of Los Angeles (1997) 60 
Cal.App.4th 171, 183 (“The gravamen of judicial estoppel … is the intentional assertion of an 
inconsistent position that perverts the judicial machinery.”); accord Cloud at 1017-19 (discussing 
requirement of bad faith intent). 

Plaintiff is not barred from asserting his claims here on the basis of judicial estoppel. 

 Analysis 

Plaintiff’s claims for (1) declaratory relief, (2) wrongful foreclosure; and (3) injunctive relief are all 
premised on his wrongful foreclosure allegations.  

Though unclear, Plaintiff appears to advance the theory that the securitization of his loan was 
defective. However, California law does not require that the assignment of a deed of trust be 
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recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 
(demurrer based on lack of recorded assignment sustained because “the lender could have 
assigned the note to the beneficiary in an unrecorded document not disclosed to plaintiffs”); see 
also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. Furthermore, even if 
a recorded assignment were required, the transfer of Plaintiff’s loan to a securitized trust after 
the trust close date is a transaction that is merely voidable, not void. See Saterbak v. JPMorgan 
Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 815 (“[w]e conclude such an assignment is 
merely voidable”); see also Yvanova v. New Century Mortgage Corp., 62 Cal.4th 919, 942 
(whether such an assignment should be deemed void or voidable “is outside the limited scope of 
our review”). Finally, Plaintiff has failed to allege that he has suffered any prejudice as a 
consequence of the alleged defective securitization of his loan. See Siliga v. Mortgage 
Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by 
Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of an injury 
sufficiently concrete and personal to provide standing, not with prejudice as a possible element 
of the wrongful foreclosure tort”). 

Plaintiff also alleges that Defendant negligently mismanaged his loan modification request and 
failed to exercise reasonable care in processing his application. Plaintiff alleges violations of 
Civil Code §§ 2923.5 and 2923.6 (though not as stand-alone causes of action). However, the 
FAC fails to allege facts showing that any technical violation of the Homeowner Bill of Rights 
(“HBOR”) was material. Furthermore, Plaintiff does not substantively address Defendants’ 
arguments in his Opposition; instead, he largely reiterates allegations from his First Amended 
Complaint.  

Plaintiff has failed to state facts sufficient to constitute a cause of action for wrongful foreclosure. 
As a consequence, Plaintiff has also failed to state facts sufficient to constitute causes of action 
for declaratory and injunctive relief, both of which rely on the same set of facts.  

The demurrer is sustained, with leave to amend. 

 

  

17.  TIME:  9:00   CASE#: MSC16-01748 
CASE NAME: VENKATARAMANI VS. DOE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 
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18.  TIME:  9:00   CASE#: MSC16-02398 
CASE NAME: TYLER VS WELLS FARGO 
HEARING ON OSC RE PRELIMINARY INJUNCTION ( PER ORDER FILED 
12-16-16) 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to February 2, 2016 at 9:00 AM in Department 33. The TRO is 
to remain in effect until that date. Plaintiff to give notice to Defendants and submit proof of 
service of same to court prior to the hearing.  

  

19.  TIME:  9:00   CASE#: MSC94-03923 
CASE NAME: PEOPLE OF THE STATE VSKEVIN U 
SPECIAL SET HEARING ON: AS RELATED CASE ONLY SET BY COURT 
* TENTATIVE RULING: * 
 
 See line #1. 
 

  

20.  TIME:  9:00   CASE#: MSN15-2218 
CASE NAME: BARKER VS. BPH EXECUTIVE OFFIC 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMND WRIT OF 
MANDATE FILED BY RICHARD A BARKER 
* TENTATIVE RULING: * 
 
Transferred to Department 31 for all purposes. Pursuant to the stipulation at the CMC 
Conference with Judge Austin on 1/3/17, this motion will be submitted on the pleadings without 
argument.  

 


